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25	November	2018,	 the	China	Banking	and	Insurance	Regulatory	Commission	(''CBIRC") stated 

that it had in the meantime continued to legally implement the various liberalization policies in the 

banking and insurance sectors.

Most recently, on 1 May 2019, the Chairman of the CBIRC, Guo Shuqing, publicly unveiled plans 

to	launch	12	new	measures	to	further	open	up	the	Chinese	financial	sectors8 (see Annex 2 to this 

Guide).

As far as foreign investors' concern, upon the removal of the foreign shareholding restriction, foreign 

companies may accelerate their market entry and expand by means of mergers and acquisitions 

of existing Chinese licence holders, achieving an effective ''foreign holding + localized operation" 

model.

Ⅱ. China's Foreign Investment Regime

(ⅰ) Current Legal and Regulatory System

Foreign investors investing in China must first comply with China's unified legal and regulatory 

requirements for foreign investment; these naturally apply to foreign investment in the banking and 

insurance	sectors.	For	more	than	30	years,	China's	 legal	system	in	the	field	of	foreign	investment	

has been centered on the ''three foreign investment laws" and numerous implementation rules and 

regulations, practical guidance and interpretations. 

Since 2016, China's foreign investment regulatory regime has shifted from an ''approval-based 

system" to an ''administrative filing system". What this means is that, with the exception of 

investments affected by the relevant negative lists and where special administrative measures 

are applicable (an outright ban or restrictions and/or approval), foreign investors establishing a 

presence	in	China	and	accessing	the	Chinese	market	are	subject	to	a	set	of	administrative	filing	and	

registration requirements.

1. ''Three foreign investment laws"

On	1	July	1979,	China's	first	special	law	on	foreign	investment,	the	Law on Sino-foreign Equity Joint 

Ventures,	was	officially	enacted,	followed	by	the	Law on Wholly Foreign-owned Enterprises and the 

8	CBIRC	has	not	published	the	specific	timeline	for	implementing	the	12	new	measures	for	opening	up.
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Law on Sino-foreign Cooperative Joint Ventures, which were adopted in 1986 and 1988 respectively. 

These three laws have been widely known as China's ''three foreign investment laws", marking the 

beginning of the construction of the legal system for foreign investment in China. These three laws 

set out the three legal forms of foreign-invested entities in China, namely wholly foreign-owned 

enterprises (''WFOE"), sino-foreign equity joint ventures (''EJV") and sino-foreign cooperative joint 

ventures (''CJV"), laying the legal and regulatory foundation for foreign investment administration 

in China. 

On	15	March	2019,	during	the	Second	Session	of	the	13th	National	People's	Congress	of	the	People's	

Republic of China (''PRC"), the Foreign Investment Law of the PRC (''Foreign Investment Law") was 

passed, which means the ''three foreign investment laws" that have been in force for more than three 

decades	will	officially	be	abolished	and	replaced	on	1	January	20209.

2.	Industry	specific	regulations

In addition to the above-mentioned ''three foreign investment laws" and their respective 

implementation rules and regulations, China has also adopted a number of industry specific 

regulations in respect of foreign investment, such as the Regulations on the Administration of Foreign 

Invested Banks and the Detailed Rules for the Implementation of the Regulations on the Administration 

of Foreign Invested Banks (banking sector) and the Regulations on the Administration of Foreign 

Invested Insurance Companies (insurance	sector).	The	detailed	industry	specific	regulations	will	be	

elaborated in the third part of this Guide.

3. Special administrative measures for the admission of foreign investment and 
administrative	filing	and	registration	systems

On 8 October 2016, the Interim Measures on the Administration of Filing for Establishment and 

Changes of Foreign Invested Enterprises (the ''Interim Measures") came into effect. The Interim 

Measures stipulate that the establishment and changes to foreign invested enterprises (''FIEs") in 

China	need	only	be	filed	with	the	commerce	authority10 while an application for approval would 

no longer be necessary, except for FIEs that are subject to special administrative measures for the 

admission of foreign investment as regulated by China. Accordingly, since the 2017 edition of the 

9	The	following	five	years	(2020-2024)	will	be	a	transition	period.	China's	foreign	investment	regime	is	undergoing	significant	
transformation and numerous new implementation rules and regulations will be enacted in due course to replace and/or 
harmonize the existing ones.
10 Previously the approval authority.
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Catalogue of Guidance for Foreign Investment Industries, restrictive and prohibitive categories have 

been integrated into the ''Special Administrative Measures (Negative List) for Foreign Investment 

Access",	in	order	to	clearly	set	out	the	specific	sectors	and	relevant	administrative	measures	such	as	

an outright ban or applicable restrictions as well as the application and approval procedures.

(ⅱ) Enactment of the Foreign Investment Law

On 1 January 2020 the Foreign Investment Law will come into effect, ushering in a new era. It will 

serve	as	a	basic	and	dominant	law	in	the	field	of	foreign	investment	in	China.	Its	main	content	and	

core impacts are as follows:

1. Replacement of the ''Three Foreign Investment Laws"

When the Foreign Investment Law comes into force on 1 January 2020, the ''Three Foreign 

Investment Laws" will be officially abolished. As regards the legal forms, corporate governance 

structure and business activities of FIEs, the PRC Company Law and the PRC Partnership Law and 

other relevant laws will directly apply11. The Foreign Investment Law	stipulates	a	five-year	transition	

period	(2020-2024).	The	specific	implementing	regulations	and	rules	will	be	enacted	by	the	State	

Council in due course.

2. Foreign investment promotion and protection

The Foreign Investment Law, in a fundamental legal way, has clearly reinforced certain principles 

and measures for the promotion and protection of foreign investment. It has the explicit intention 

of better protecting the legitimate rights and interests of foreign investors and FIEs in China and 

encouraging foreign investment.

According to the Foreign Investment Law, the investment promotion measures enjoyed by FIEs in 

China mainly include: 

※ All the support/preferential policies supporting the development of domestic companies will be 

 equally enjoyed by FIEs;

11 As the Foreign Investment Law has not come into effect, the legal organizational forms of FIEs in this Guide are still 
introduced in accordance with the three legal forms of as set out in the ''three foreign investment laws". 
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※ FIEs are equally entitled to participate in the industry standardization process, and the mandatory 

 standards established shall be equally applicable to FIEs;

※ FIEs are entitled to participate in bidding for government procurement projects through fair 

 competition;

※ FIEs	may	raise	equity	or	debt	financing	in	China	(including	pursuing	a	listing	on	a	Chinese	stock	

 exchange and issuing a corporate bond);

※ Local governments at or above the county level may formulate, within their statutory authority, 

 policies and measures to promote and facilitate foreign investment.

According to the Foreign Investment Law, the investment protection enjoyed by foreign investors and 

FIEs in China mainly includes:

※ foreign investors' investments are not subject to expropriation. Those that have to be expropriated 

 for reasons of public interest, due process and fair compensation shall be safeguarded;

※ the intellectual property rights and trade secrets of foreign investors and FIEs shall be protected;

※ foreign	investors'	income	and/or	profits	generated	from	the	Chinese	market	are	freely	

 exchangeable to a foreign currency;

※ local governments shall honour their commitments to foreign investors and FIEs, and perform the 

 contracts entered into in accordance with law.

3.Foreign investment regulatory system

The Foreign Investment Law sets forth a foreign investment regulatory system mainly based on 

negative list administration, information reporting and the national security review.

(1) Negative list administration

The Foreign Investment Law sets out a negative list administrative system which regulates the 

scope of foreign investment access. The relevant negative lists are issued or approved for issue 

by the State Council (central government). The current national version of the negative list --- 

Special Administrative Measures (Negative List) for Foreign Investment Access (2018) includes 
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48 articles, containing only one restriction imposed on the banking and insurance sectors, that 

is,	 the	 foreign	 shareholding	of	a	 life	 insurance	company	cannot	exceed	51%	(this	 restriction	

is expected to be removed in 2021). For those not affected by the applicable negative list, 

national treatment shall apply.

(2) Information reporting system

China's	current	foreign	investment	information	reporting	system	mainly	involves	information	filing	

on the establishment of and changes to FIEs to be submitted by foreign investors or their FIEs, and 

FIEs'	annual	report	filing12. The Foreign Investment Law emphasizes that the content and scope of the 

information reported shall be made on an ''absolutely necessary" basis, which helps to reduce the 

burden imposed on FIEs while ensuring the necessary supervision of foreign investment. The foreign 

investment	information	reporting	system	needs	to	be	further	clarified	by	specific	rules	which	will	be	

adopted in the future.

(3) National security review

The Foreign Investment Law, as a basic law, once again stipulates the national security review 

mechanism for foreign investment, i.e., a security review is carried out on foreign investment 

that affects or may affect national security. However, the Foreign Investment Law only outlines a 

framework	for	the	national	security	review.	It	has	yet	to	set	out	the	specific	review	content,	and	it	

also does not specify the legal consequences of any violation; clarity of these two points awaits the 

adoption of the relevant implementation rules and regulations.

As a basic law in the field of foreign investment in China, the Foreign Investment Law is a very 

significant step in improving the legal system for foreign investment and encouraging foreign 

investment. However, in view of the fact that the provisions of the Foreign Investment Law are mostly 

just	principles,	the	relevant	content	still	needs	to	be	clarified	and	defined	through	reference	to	other	

laws or administrative regulations. We recommend that foreign investors continue to pay close 

attention to and understand the supporting regulations and measures introduced in the future in 

order to get fully prepared for their intended investments.

12 The PRC Regulations on the Administration of Company Registration, enacted on 6 February 2016.
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